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Helen Blackwell, Executrix of the deceaſed Doctor 
"a John Tohnſton, Profeſſor of Medicine in the U- 
niverſity of Glaſgow, her Uncle; 


ben Je) 26, 1 0 
The PETITION of Robert Blackwell. 


HE queſtion that now falls to be determined 
by your Lordſhips, is, Whether the ſum of 
6000 merks, contained in a bond of proviſion, 
granted by Dr Johnſton to his grand-niece, 

Chriſtian Hay, muſt be conſidered as a burden upon the 

Doctor's heritable eſtate, to which the petitioner ſucceeds, 

in virtue of a ſettlement made in the year 1747, or as a 

burden upon his moveable ſubjects, to which the reſpon- 


dent has right as executrix ? 


The Lord Auchinleck Ordinary, by three ſeveral interlocu- 
tors, found it to be a burden upon the heritage; and totheſe 
interlocutors your Lordſhips adhered, upon the 4th current. 

The petitioner has again reclaimed ; and your Lordſhips 
having appointed the petition to be ſeen, theſe anſwers are 
humbly offered upon the part of the reſpondent. - 
15 4 A 


To 
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To enable your Lordſhips to form à juſt idea of this 
gueſtion; jt wilt only be neceſſary to conſideꝶ the diffeent 
fettlements made by Dr. Johnfton in favour. of the reſpec- 
tive parties; and, in order to fave the trouhle of looking 
back to the petitien, theſe ſhall he fully ſtated: 

It will not however be improper, in the entrance, to 
obſerve, that as Dr Johnſton lived and died a batchelor, 
and as his fortune was not ſo opulent as to impreſs: him 
wich the foolrſh idea of eſtabliſhing a ſamily, fo he ſeems to 
have reſolved, that, in the diſtribution he- was to make of 
his effects, his numerous melations ſhould all ſhare of his 
bounty, in a greater or a ſmaller de 

Such being the general plan of ſettlement which he had. 
in view, he began. with thedand-eftate, which he deſtined 
to his ſiſter in liferent, and to his nephew, Profeſlor Black- 
well, in fee; and as theſe lands, for which he is ſaid to: 
have heen offered: L. 2000:Sterling, made the moſt con- 
ſiderable part of his fortune, he reſolved to burden them. 
with L. 200 Sterling to his niece Chriſtian Blackwell; and 
6000-merks-to his grand-niege Chriſtian Hay. 

With this view, he executed a dead, unon the gd of 
November 174% by which he diſponed do and. in ifavour 
of his ſiſter Chriſtian johnſton, reli af Mr Thomas 
Blackwell, in Uferent, and to Thomas Blackwell their 
eldeſt lawful ſon, his heirs er aſſignies wharſaever, heritably 
and irredeemahly, in fee, with: and undder the burdens ant 
e his lands ef Grange and o- 
thers. | | 

By this deed; he likewiſe difponedito the faid Thomas 
Blackwell his nephew, under the fame Þurdens, praviſions, 
and limitations, all other lands, tenements, debts Heri- 
tably ſecured by infeftment, adjudication, or other real 

ſecurity , and All other heritages\whatfoeyer, With 'A RR 
ticular conyeyance of a deerceti of ajndidation 3 — | 
| | | rawford 
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Crawford of Jordon-hill, and of his. intereſt in two other 
adjudications obtained againſt the Viſcount of Gar- 
nock; Providing always, as it is hereby provided and 
& declared, That the faid Mr Thomas Blackwell my ne- 
4 phew, and the Jubjects before diſponed to him, (but not the 
© Jiferent in favour of my ſaid ſiſter), are and ſhall be 
* burdened with the payment of the ſum of E. 200 Ster- 
% ling money to Chriſtian Blackwell my niece, and of the 
* ſum of 6090 merks Scots money to Chriſtian Hay my 
„ grand-niece, who lives in family with me, and of the 
© annualrent of the ſaid two ſums and penalties: if incur--- 
©& red; and a farther yearly ſum of 100 merks Scots 
„money ts the ſaid Chriſtian Blackwell my niece, while 
4-ſhe remains unmarried, in terms of the two feveral. 
bonds granted by me to them, of the. date of theſe pre- 
“ ſents, and of the payment of what: further ſums I'ikall 


think fit, by a writing under my hand, at any time in 


„ my life, or even on death-bed, to burden the faid 
Thomas Blackwell my nephew, and the ſubjects before 


* diſponed to him.” 

Of the ſame date with this deed, the Doctor execu- 
ted the two bonds to Chrifttan Blackwell and Chriſtian . 
Hay, mentioned in the clauſe above recited, payable ar 


the firſt term of Whitſunday or Martinmas after his death. 


The reſpondent being the qoctor's chief favourite a- 


mongſt his relations, he, at the ſame time, executed a bond 


in her favour, whereby, as ſhe has been credibly informed, 


he provided to her no leſs than L. 1000 Sterling: But as 
he ſometime thereafter, upon the occaſion of Chriſtian 
Blackwell's: marriage; begame: bound to give her 3000 


merks of tocher, and made a poſterior ſettlement in favour 


of the refpondent ; 19 it appears, that che L. 200 bond. 
to the ſaid Chriſtian Blackwell, and the I.. 1000 bond to 
the refpondent, were deſtroyed. 3 


In 4 


654) 


In the year 1757, Dr Johnſton reſolved to compleat the 
intended ſettlement and diſtribution of his whole fortune. 
At this time his ſiſter, and her ſon Profeſſor Blackwell, to 
whom the liferent and fee of his land-eſtate were reſpective- 
ly provided were dead. With regard to the fee, the Doctor 
made no alteration, allowing it to go to the petitioner, as 
the heir of Profeſlor Blackwell. But as he had deſtroyed 
the bond of proviſion which he had granted to the reſpon- 
dent, he, in lieu thereof, ſubſtituted her, in the place of 
her mother, in the liferent of the lands, by a deed bear- 
ing date the 8th of March 1757 ; in which he likewiſe aſ- 
ſigned to her his whole moveable goods, gear, and effects, 
and all and ſundry debts and ſums of money, heritable as 
well as moveable, that ſhould be reſting and pertaining to 
him at his death. | 
By this deed, the reſpondent was burdened with the 
payment of certain legacies and annuities ; and ſhe was 
likewiſe taken baund, by her acceptance thereof, to pay 
all the Doctor's juft debts, and perform every deed he had 
come under, or might at any time in his life come un- 
der, whether gratuitous or onerous. 

That Dr Johnſton intended, by this deed, to give the 
the reſpondent a particular mark of his favour in the diſ- 
tribution of his effects, cannot be doubted. But as, in 
the latter part of his life, his faculties were greatly im- 
paired, advantage was taken of his weakneſs, by thoſe 
who were about him, and he was induced to execute ſe- 
veral.deeds of donation, by which ſo many burdens have 
been impaſed upon the reſpondent, that as her liferent of 
the lands is altogether exhauſted by payment of annuities, 
{o, were ſhe to be burdened with the 6000 merks payable 
to. Chriſtian Hay, the free executry remaining to her 
would not be found to exceed the ſum of L. 80 Sterling, 
when, at the ſame time, other relations of the Doctor, to 
whom he never ſhowed ſo ſtrong a degree of affection, 


have 
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have acquired. very tolerable fortunes through his bounty. 
It only remains, in the way of narrative, to inform 
your Lordſhips, that, upon the 1oth June 1761, the 
Doctor executed a bond of proviſion, wherein he obli- 
ged the petitioner to pay to his fiſter Margaret Black- 
well £ 209 Sterling, upon the ſucceſſion to the lands 
fully opening to him through the death of the annui- 
tants. 5 

Such being the hiſtory of the Doctor's ſettlements, the 
reſpondent will now proceed to conſider the effect that 
theſe ſettlements muſt have upon the preſent queſtion: In 
doing which, ſhe propoſes, in the firf place, to ſhow, 
That this debt of 6000 merks due to Chriſtian Hay, was 
originally made a burden upon the land-eſtate ; and, there- 
after to endeavour to - ſatisfy your Lordſhips, that the 
Doctor never made, or meant to make any alteration of 
this his original intention. | 3 

In order to prove the ii of theſe propoſitions, it will be 
ſufficient to look to the words of the deed 1747, whereby 
not only the diſponee perſonally, but the lands themſelves, 
are particularly burdened with the payment of this debt. 
The lands are diſponed with and under the burdens and re- 


ſervations underwritten; and one of theſe burdens is, 


„That the ſaid Mr Thomas Blackwell, my nephew, and 
the ſubjects before diſponed to him, but not the liferent in 
* favour of my ſaid ſiſter, are and ſhall be burdened with 
the payment of 6000 merks Scots to Chriſtian Hay my 
* grand-niece.” It was the Doctor's intention to give each 
of his relations a ſhare in the diſtribution of his fortune: 
And as his land-eſtate was the moſt conſiderable part of 
that fortune he reſolved to burden the fee of it with the 
payment of this debt, and another proviſion of L 200 to 
his niece Chriſtian Blackwell, and to reſerve his executry, 
or moveable ſubjects, as a fund to anſwer ſuch proviſions 


« > 
- 
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as he ſhould-make in favour of his other relations ; and as- 
this was undoubtedly his purpoſe, he could. not poſſibly 
have uſed ſtronger words to expreſs chis purpoſe. 


Nor will it make any difference, that, in the year 1754, 


Dr Johnſton tranſacted 1 three ad) udications, which were 


particularly conveyed to Profeſſor Blackwell by the deed: 


1747. For as the whole of the ſubjects tained | in that 
deed, were-burdened with the payment of the. two bonds 
granted to Chriſtian Blackwell and. Chriſtian” Hay, fo, if 


the Doctor had died: before making any other ſettlement, 
the profeſſor; this alteration. — muſt either 
have repudiated the deed. in his favour, or have agreed. to 


pay the burdens: impoſed by it; of one of which. he was 
however relieved, by the: Doctor's having cancelled. the 


bond to Chriſtian Blackwell, upon his binding himſelf, at 


her marriage, to give her 3000 merks of tocher.. 
Taking it then for granted, that the burden of this debt 
of 6000 merks was originally laid upon the heir who. was 


to ſucceed to the fee of the land-eſtate, it only remains to. 
be conſidered, Whether by the poſterior ſettlement in fa-- 
vour of the reſpondent, that burden was transferred upon. 


her. 


Upon this branch of the argument, the petitioner lays. 
conſiderable ſtreſs upon that part of the deed 1757, in. * 


vour of the reſpondent, by which the is taken bound“ 


(e 


life come under, whether gratuitous or onerous.” 
The reſpondent, however, apprehends, that this clauſe 
can by no means ſuffer that conſtruction which the peti- 


tioner would put upon it. It is a principle of law, uod 
generi per ſpeciem derogatur. If one makes a ſpecial be- 
queſt of a particular ſubject to A. and thereafter makes 
a general bequeſt to B. without expreſsly revoking the 
former ſpecial bequeſt, it is a clear caſe, that the general: 

implies 


pay all the Doctor's juſt debts, and to perform . 
deed he had come under, or might at any time in his 


\ 
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4 
implies no revocation of the ſpecial; and by the fame 
rule, where a ſpecial burden is impoſed upon a particular 
ſubject, or a particular heir, a general diſpoſition, in fa- 


vour of another perſon, with the burden of debts in ge- 
neral, will neither be underſtood to revoke the former ſpe- 
2? cial diſpoſition, nor to relieve that ſpecial ſubject or perſon, 
from the ſpecial burden with which that perſon. or right 
vas formerly burdened. 
I be application of this rule to the cate in hand is ob- 
vious. The Doctor, by the diſpoſition of his lands to his 
ſiſter in liferent, and to her ſon Thomas Blackwell in fee, 
did not only take the ſaid Thomas Blackwell, and his heirs, 
perſonally bound to pay this particular bequeſt of 6000 
merks to Chriſtian Hay, but alſo declared che lands them- 
ſelves to be burthened therewith ; and as it thereby be- 
came a real lien againſt the diſponee, the after ſettlement 
of his perſonal. eſtate, in favour of the reſpondent, with 
the ſpecial: burdens. therein contained, and the general 
_ clauſe ſubjecting her perſonally to the payment of all his 
+. debts, and performance of all his deeds, could not have 
2 the effect to transfer upon her the burden of this particu- 
lar bequeſt, which, by the diſpoſition of his lands, he had 
© exprefsly impoſed upon that eſtate ; nor will it make any 
difference, that, by this deed in the year 1757, the reſpon- 
dent was likewiſe provided to: the liferent of the lands; for, 
in this particular, ihe was only ſubſtituted in the place of 
her mother: And as the was, by that deed, burdened with 
an annmty of IL. 20 to Janet Blackwell, the relic of 
Hay, ſo, by other annuities granted by the Doctor, her 


whole liferent is exhauſted, except to the extent of L. 2 


per annum, which will not defray the public burdens and 
expence of management. 
N Beſides- the burdening the reſpondent” with payment of 4 
7 this annuity of L. 20 to Janet Blackwall, which had it 
not been for the Doctor's declared will, would have fallen 


28 
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as.a burden upon the heir, and not upon the executor, 
muſt ſhow your Lordſhips, that Dr Johnſton did not con- 
ſider this 42 clauſe by which ſhe became bound to 
perform all his deeds, as ſufficient to transfer a burden 
upon her, that fell naturally to affect his heir; and as the 
lands were expreſsly burdened with the payment of Chriſ- 
tian Hay's 6000 merks, it muſt naturally follow, that this 
general clauſe, viewing it in that light, could not be un- 
derſtood by him as transferring the payment of that debt 
from his mo upon the reſpondent. 

Let it be ſuppoſed, that the deed 1747, whereby the 
petitioner has right to the fee of the lands, and the deed | 
1757, in favour of the reſpondent, had both been executed * 
of the ſame date, but that the clauſe now founded upon, | 
had not been inſerted i in the laſt of theſe deeds; how would 
matters have ſtood? The petitioner, as heir, would have 
been liable in payment of Chriſtian Hay's 6000 merks, as 
a burden ſpecially impoſed upon the lands, and the re- 
ſpondent would only have been liable in payment of the 
proper moveable debts. Now, ſhe is at a loſs to diſcover 
how .any difference .can ariſe from the deed in her favour 
being poſterior to the other, or from inſerting in it the 
general clauſe now founded upon; for although, by this bl 
clauſe, every deed granted by the Doctor was approved of, 
and ready acceſs given to his creditors or legatees againſt 7 
the reſpondent, as well as againſt the heir, yet none of theſe 
deeds were. thereby rendered more large and beneficial to 
the grantees, than they were originally. The reſpondent is 
liable to fulfil, or, more properly ſpeaking,ſhe1 15 taken bound \ 
to approve of the.deed 1747, but then ſhe is by no means 
bound to make it a better deed than it was originally; and as, 
at the time of its being granted, it was ſpecially burdened 
with. the payment of the 6000 merks in queſtion, it muſt 
remain ſo burdened ſtill; and whatever part of that ſum 


the reſpondent: is made to pay as being liable to the cre- 
ditors 


; 4 


ditors or legatees, ſhe muſt have relief of it, out of the he- 
ritable ſubſects upon which it was expreſsly ſecured and 
made a real lien. 

The reſpondent humbly apprehends, that ſhe might 
here with ſafety reſt her plea for relief of this debt, and 
that upon the natural conſtruction of the two deeds, your 
Lordſhips muſt undoubtedly be of opinion, that as the 
diſpoſition of the land-eſtate by the Doctor to his heir, 
by which it was made a burden upon the lands them- 
{cves, never was recalled, the general clauſe in the after- 
ſettlement of the executry cannot import a transference 
of that burden from the one to the other. 

In this view of the matter, there can be no room for a- 
queſtio voluntatis.. To enter into an inveſtigation of in- 
tention from. extraneous circumſtances, 1s always dange- 
rous, and what your Lordſhips will never go into, unleſs 


the natural meaning and import of a deed cannot be o- 


therwiſe underſtood; at the ſame time, the reſpondent, were 
there fermini habiles for ſuch a queſtion, END that * 
Doctor's intention was clear to continue this debt as 2 

burden upon the diſponce to the lands, eee ee 
the many ingenious arguments that have been urged up- 
on the part of the petitioner, upon which {he will now 


proceed to offer a.few obſervations. 


The petitioner, in the fc place, contends, That tlie 6000 
merks in queition was not. created a burden upon the 
land-eſtate by the ſettlement 1747, but upon Mr Thomas 
Blackwell, and the ſubjects diſponed to him; and that as 
part of theſe ſubjects was firſt converted into caſh, and 
thereafter ſtood in an heritable. bond for L. 600 Sterling, | 
when the deed 1757 was made, it is to be preſumed, that 
when he took from His heir. ſo conſiderable a part of the 
ſubjects comprehended in that ſettlement 1747, and con- 


veyed, not only the heritable bond, but all other debts. 


heritable and moveable due to him, under the. anxious 


G burdening 


1 


burdening clauſe already mentioned to the reſpondent, he 
certainly intended not to continue the 6000 merks a bur- 
den upon his heir and his land-eſtate. 

This has in part already been anſwered; the only ſub- 
jects taken from the diſponee to the land-eſtate, were the 
adjudications mentioned in the diſpoſition to Thomas 
Blackwell, which were tranſacted by Dr Johnſton, who firſt 
drew two payments 1n part of the annualrent, and there- 


after received the balance of principal and intereſt. And 


even though it ſhould be allowed, that the petitioner is 
Tight, as to the ſums which he alledges the Doctor received 
in virtue of theſe adjudications; and that the intereſt, 
which was two thirds of the whole, were to be brought in 
.computo, your Lordſhips will obſerve, that the heir was 
previouſly relieved of a burden nearly equal to their a- 
mount, by the cancellation of the bond to Chriſtian Black- 
well, by which the lands were burdened with the payment 
of L. 200 Sterling to her, and an annuity of 100 merks 
yearly while the ſhould remain unmarried. The Doctor 
therefure had, at this time, no reaſon to relieve the fee of 
his eſtate of the 6000 merks payable to Chriſtian Hay, 
the only burden which then remained upon it. 

The petitioner, in the next place, obſerves, That the in- 
tention of the maker of a deed, 1s to be gathered from 
circumſtances as they ſtood at the time of making it; and 
that as the reſpondent had, by the ſ{:ttlement 17 57, when it 
was made, L. 13. Sterling free out of the rents of the 
eſtate, and no leſs than L. 541. 6. 4. Sterling in money, 
over and above paying the 6000 merks in queſtion, there 
is the ſtrongeſt reaſon to believe, that Dr Johnſton could 


not intend to leave the debt in queſtion a burden up- 


on his heir, who could have no acceſs to the eſtate until 
the reſpondent's death. | 


But in anſwer to this, the reſpondent, in the fir? place, 
apprehends, That even although no after-deeds had been 
granted by Dr Johnſton to diminiſh the free balance of 


excutry, 
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executry, it would by no means follow from thence, that 
he intended to transfer a burden upon her, which he had 
formerly impoſed upon the heir ſucceeding to him in his 
land- eſtate. It is well known to all the Doctor's relations, 
that the reſpondent was from her infancy to the day of 
his death his chief favourite. He took her into his fa- 
mily when but young, to be a companion to him. When 
ſhe came of age, he gave her in marriage to a gentleman 
who was his moſt intimate friend and acquaintance; and 


as he, upon that occaſion, acted the part of a parent to 


her, ſo he from that day forward, lived in the ſtricteſt 


friendſhip with her and her huſband. This being the caſe, 


it would have been nowiſe ſurpriſing, that the Doctor 


ſhould have allotted to her ſo large a portion of his effects, 
eſpecially when it is conſidered, that, by the untimely 
death of her huſband, ſhe was left but meanly provid- 
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ed, with the burden of ſeveral young children, for whoſe 
aliment and education ſhe was obliged to give down 
a conſiderable part of that ſmall annuity which was 
ſettled upon her in her contract of marriage. Beſides, 
had matters reſted in this ſituation, although Chriſtian 
Blackwell, Eliſabeth Taylor, and the other perſons to 
whom the Doctor afterwards granted bonds and annui- 
ties, would have been deprived of that ſhare of his bounty 
which they have received; yet ſurely the heir of his land- 
eſtate would have had no reaſon to complain, becauſe his 
ſituation would not thereby have been rendered worſe than 
it was formerly; for as the adjudications contained in the 
diſpoſitiorf 1747 had been tranſacted before the deed in 
favour of the reſpondent was granted, ſo it was entirely 
accidental that at that time the Doctor had any money he- 
ritably ſecured; and the true matter of fact is, That, at 
the time of his death, he was poſſeſſed of no heritage what- 
ever but his land- eſtate. 
In the next place, the reſpondent cannot agree with the 
petitioner, that, in order to judge of Dr Johnſton's inten- 
; t10NS 


E 


tions with regard to the 6000 merk-debt in queſtion, the 
ſituation in which the reſpondent would have been, had the 
Doctor died immediately after executing: the deed: of the 
8th of March 1757, can at all come under conſideration : 
For as, by that deed, he not only took her bound to per- 
form every deed he had. come under, but hkewiſe thoſe he 
might come under at any time during his life, it muſt be 
preſumed, that he did at that time mtend to burden her 
with ſuch legacies as he ſhould thereafter think proper to 
beſtow upon his other relagons ; and, in that view of the 
caſe, every additional burden which he impoſed upon his 
executry muſt be brought in computo, when a determination 
is to be made upon his will and intention with regard to 


the ſubjects out of which. he meant that Chriſtian Hay 


ſhould receive her 6000 merks. Now, even from the pe- 
titioner's own. calculation, it appears, that after payment of 
this ſum of 6000-merks, and; of the other burdens impo- 
ſed upon the reſpondent by her uncle's deeds, the whole 
that ſhe could poſſibly draw; in conſequence of the ſettle- 
ment in her favour, would amount only to L. 163, 10s. 
10 d. out of the executry, and an annuity of L. 2 Sterling 
yearly out of her liferent, to defray the expence of uplift- 
ing the rents, and paying the public burdens. But, at the 
ſame time, this calculation is not a little erroneous; for 
when credit is given to her for the aliment of the family to- 
the next term after the Doctor's death; for the mournings: 
which ſhe-neceſſarily purchaſed for herſelf, and thoſe who 
were in family with- him; and for the additional expence 
of proceſſes incurred ſince the ſtate was made out, upon 


which the petitioner's calculation proceeds, it will appear, 


that the free balance of the executry will not amount to 
more than the ſum of / 80. Sterling; a ſum altogether: 
inadequate to what it muſt be ſuppoſed the Doctor meant 
to give to his favourite niece, when compared: with: that 
which others of his relations, to whom he never ſhewed 
tlie ſame degree of affection, have received. 
Nut 
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leſs than L. 501. 11. 1. Sterling, even although the lands, 
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But further, it will be proper here to obſerve, that the pe- 
titioner has endeavoured to miſlead your Lordſhips, by al- 
ledging, that the land- eſtate, to the fee of which he is pro- 
vided, is worth no more than L. 825 Sterling, for proof of 
which he refers to a letter from Mr Dunlop of Dunlop. 
How that letter was obtained, the reſpondent knows not; 
but ſhe thinks ſhe may at leaſt venture to. ſay, that, not- 
withſtanding the length of the preſent tacks, the value put 
upon the lands is altogether inadequate to their worth. 


> Theſe tacks were granted by Dr Johnſton when infirmity 


and age had rendered him an eaſy prey to deſigning peo- 
ple. And although it may be difficult to bring evidence 
of the fact, the reſpondent verily believes, that the perſon 
characteriſed in the petition, his favourite ſervant, received 
very conſiderable douceurs, upon getting him to ſign theſe 
tacks. One thing is certain, that an eſtate, the rents where- 
of have only been raiſed a few ſhillings within the memory 
of man, which is the caſe with Dr Johnſton's lands, muſt 
be worth a great deal more than 25 years purchaſe; and to 
fhow that the reſpondent does not talk only from conjec- 
ture, ſhe herewith exhibits a letter from Major Alexander 
Dunlop, in which he agrees to pay 40 years purchaſe for 
theſe lands, according to the reſſt which they gave in the 
year 1753, which was only a few ſhillings ſhort of. what 
they pay at this day, even ſuppoling the lands to be un- 
der tack. | N 

Taking matters in this view, and ſuppoſing the eſtate to 


be ſold only 15 years hence, it will appear, from a ſcheme or 
calculation hereto annexed; that after allowing the petitioner 


to rate Miſs Hay's bond, and the intereſt upon it, even in 
the way he has calculated it at the end: of 15 years, (long 
before which time, according to the ordinary courſe of 
things, both Mrs Hay and the reſpondent, who is herſelf 
upwards of 60 years of age, will, . in all haman probabili- 
ty, be dead), he will draw of clear money from a ſale, no 


the 


E 


the tacks of which will be then near expired, ſhould be 
reckoned of no greater value than they are at preſent. But 
upon the ſuppoſition that the lands were to be ſold at pre- 
ſent at 40 years purchaſe, the price which Mr Dunlop 1s 
willing to give for them, the adding the compound inter- 
eſt of the above ſum of L. 501. 11s. Id. after the ſame man- 
ner that the petitioner has computed the ſum that the bur- 
den of Chriitian Hay's 6000 merks will ſtand him at the 
end of 15 years, will bring out a ſum of L. 1050, 10. 94. 
Sterling to the heir at the end of that period. 

Nor will it eſcape your Lordſhips obſervation, that the 
ſcheme annexed to the petition, which ſuppoſes that the 
heir will not get acceſs to the lands for the ſpace of fifteen 
years, from the preſent time, muſt be extremely erroneous, 
The ſpace of 1 5 years is the utmoſtthat can be allowed for 
the endurance of a double hferent, even when both the 
liferenters are in the prime of life, and when the liferent 
of both extends over the whole ſubject ; but to put ſo high 
a value upon a total liferent, to one paſt ſixty, and a par- 
tial liferent to another that is far advanced in years, (Mrs 
Hay's annuity, to which the petitioner 1s hable upon the 
reſpondent's death, amounting only to L. 20), is certainly 
proceeding upon falſe prificiples. The reſpondent appre- 
hends, that at moſt ten years can only be allowed, as the 
term at the end of which the petitioner will, in all human 
probability, have full acceſs to the lands ; and as, accord- 
ing to his own calculation, he will only then have to pay 
on account of Miſs Hay's 6000 merks / 644, 4 s. Ster- 
ling, there will remain to him out of the value put upon 
the lands at preſent by Major Dunlop { 675, 165. 
 _Apain, taking the matter in another view, were the pe- 
titioner at preſent to fell the lands, he would receive 
L 1320, out of which, after payment of Chriſtian Hay's 
6000 merks, with the intereſt due at Whitſunday 1766, 
there would remain £-920, to anſwer an annuity, which 
at moſt could never exceed { 33; and, upon the death of 

the 


1 


the preſent annuitants, the petitioner would have to him- 
ſelf, after payment of the 2 00 Sterling provided to his 
ſiſter Margaret, no leſs than £ 720, a ſum very near dou- 
ble of that which has been left by Doctor Johnſton to any 
one of his relations, though he had ſeverals in a nearer 
degree. | 

For theſe reaſons, it is believed, your Lordſhips will not 
imagine, that the petitioner has, from this his ſecond ob- 
{ervation,  ſhewn any foundation for a preſumption, that 


De Johnſton, when he made the ſettlement 1757, in favour 


of his niece, intended to transfer upon her the burden of 


> Miſs Hay's 6000 merks. 


The petitioner, in the third place, maintains, That the 


Doctor's intention to relieve him of this debt, is ſtrongly 
> inferred, by the petitioner's being left young, without any 


fortune, excepting a {mall ſum liferented by his mother, 


and conſequently without the ability of paying that debt 


otherwiſe than by borrowing upon the fee of the land- 
eſtate, which could not afford a ſufficient ſecurity for ſo 
great a ſum. 

But this has been already anſwered, the reſpondent ha- 
ving ſhewn, that the fee of the land-eſtate will not only af- 
ford a ſufficient ſecurity for payment of Miſs Hay's 6000 
merks, but will likewiſe yield to the petitioner a very con- 
ſiderable reverſion. At the ſame time, ſhe has reaſon to be- 
lieve, that the petitioner's fortune, excluſive of Dr John- 
ſton's ſucceſſion, is by no means ſo contemptible as he 


pretends. 


It is further ſaid, That the will of a teſtator ought to be 
{o explained as to appear rational, if the words will admit 
of 1t; but that the giving all to the executor, and nothing 
to the heir, upon whom a land-eſtate was ſettled, would 
be both irrational and abſurd, 


The reſpondent apprehends, that this obſervation will 
be fully anfwered by reverſing it. The will of a teſtator 


ought 
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1 
ought undoubtedly to be ſo explained as to appear rational; 


but the giving all to an heir with whom the teſtator had 


little or no acquaintance, and the giving nothing to an ex- 
ecutor who was his niece and chief favourite, eſpecially 
when he never ſeems to. have have: had in view the eſta- 
bliſhing of a family, or a perpetual:repreſentation, muſt ap- 
pear both irrational and abſurd ; yet this will be the caſe, 
were the petitioner to prevail in the preſent. queſtion. 

The petitioner further contends, That the irrational 
and abſurdity would be increaſed in this caſe, by the bond 
executed by the Doctor ſome months before his death, 
wherein he-expreſsly obliges the petitioner; as the perſon he 
intended to ſucceed to his land-eſtate, to pay L. 200 to his 
ſiſter; Margaret Blackwell, when he ſhould be free of the 
annuities charged upon the land- eſtate; and that man- 
kind cannot be preſumed to intend a deceit or mockery, by 
ſuch grave deeds executed intuitu mortis; but that Dr John- 
ſton would have been deceiving and mocking both the pe- 


titioner and his ſiſter, if it had not been his intention that 


the reſpondent ſhould pay this debt. 

The reſpondent muſt here obſerve, That the petitioner is 
now departing from his on rule, viz. That the intention 
of the maker of a deed, is to be gathered from circumſtan-- 
ces as they ſtood at the time of making it. But, laying this 
aſide, ſhe cannot help thinking, that the mentioning; this 
deed had better been omitted, as it is certain, that it was 
obtained from the Doctor by the means of the-petitioner's- 
mother, at a time when he was neither poſſeſſed: of his me- 
mory nor judgment: Nay the deed itſelf, in which he ſup- 
poſes theſe his. lands were burdened with annuities to the 
amount of L. 40 Sterling yearly, ſhews, that he- was-then 
very ignorant of the ſtate of his own affairs. This being 
the caſe, the petitioner can have little difficulty of ſetting 
this deed aſide, if he chuſes to enter into a litigation. 
with his ſiſter upon that account: But, even ſuppoſing it 
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to be altogether unexceptionable, it docs not become payable 
until the ſucceſhon opens fully, by the death of the annui- 
tants ; and it has already been ſhewn, that he will then be 
under no. difficulty of paying it out of the eſtate, and ſecu- 
ring a very handſome reverſion to himſelf : Nor is it alto- 
gether becoming in the petitioner, to term the Doctor's 
kindneſs to. him mockery and deceit, when he ſucceeds to 
his land-eſtate upon eaſier terms than his nephew, Profeſ- 
for Blackwell, would have done, had matters reſted upon 
the original ſettlement; as had the Profeſſor, and his mo- 
ther, ſurvived the Doctor, in that caſe, the Profeſſor mutt 
not only liave paid 6000 merks to Chriſtian Hay, and L. 200 
Sterling to Chriſtian Blackwell, at the firſt term after the 
Doctor's death, but likewiſe an annuity of 100 merks to 
the latter of theſe ladies, while the remained unmarried, 
without being able to touch a farthing out of the eſtate, 


during his mother's life: whereas the. petitioner is re- 


lieved both of the L. 200 Sterling, and the annuity of 100 
merks provided to Chriſtian Blackwell, and 1s not obliged 
to pay his ſiſters I.. 200, until he attain the full poſſeſſion 
of the lands, and even not at all, if he pleaſes. 

The petitioner hkewiſe obſerves, That the great diſ- 
tance of time 1nterveening between the two ſettlements ' 
1747 and 1757, the death of the liferenter and fiar of the 
eſtate under the firſt, and the material alterations intro- 


duced by the laſt of theſe ſettlements, all concur in ren- 
dering it at leaſt exceedingly doubtful, whether the 


Doctor intended that the ſucceſhon ſhould be governed 
by the deed 1747 in any reſpect. 

If by this the petitioner means to return to a plea which. 
he maintained before the Lord Ordinary, and in his former 
petition, viz. That he is intitled to repudiate the deed 
1747, and to take up the land-eſtate by a ſervice, as heir to 
the Doctor his grand- uncle, the anſwer will be obvious. 
Ichis deed vas not conceived in the form of a ſettlement ot 

E. ſucceſſion, 
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ſucceſſion, but as a direct conveyance in favour of Profeſ- 
ſor Blackwell: It therefore veſted the perſonal right in 
him ; and though this perſonal right might have been de- 
feated, if the Doctor had ſo intended, yet, as no altera- 
tion was made by him, it remained in Hereditate jacente of 
the profeſſor, and can only be taken up by the petitioner 
as heir to him. : 2 
Had this queſtion occurred with Profeſſor Blackwell 
himſelf, it is impoſſible that he could have ſhaken himſelf 
free of the burdens impoſed upon him, by repudiating the 
diſpoſition, and taking the eſtate under the character of 
heir. This point is clearly aſcertained in the Roman law; 
and in the caſe, Keith Turnbull againſt Andrew Kinear, 
obſerved by Lord Fountainhatl, Dec. 29. 1711. your 
Lordſhips predeceſſors gave it full force, by finding, 
* That Andrew Kinear, the diſponee might totally ab- 
* Ntain ; but that if he meddled with the heritage, he 
could not repudiate the burdens laid on it by the pro- 
prietor.“ And it is ſurely unneceſſary to obſerve, That 
the petitioner can be in no better ſituation than his uncle, 


Profeſſor Blackwell, would have been, had the queſtion oc- 


curred with him. 
The refpondent having mow conſidered the ſeveral argu- 
ments maintained upon the part of the petitioner, will only 


add, That his plea becomes the more unfavourable, that 


from the conception of Miſs Hay's bond, as narrated in the 
petition, it would ſeem, that, in the caſe of her death with- 
out iſſue of her body, or without its being aſſigned in her 
contract of marriage, the 6000 merks, therein provided to 


her, muſt return entire to the petitioner himſelf, as the 


heir of Doctor Johnſton. Were he only inſiſting, that the 
reſpondent ſhould pay the intereſt of this ſum of 6000 
merks, in reſpect of her being provided to the liferent of 
the lands, and that the capital ſhould remain a burden on 
che fee, his claim would not appear altogether ſo * 
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ble; though, atthe ſame time, as her liferent is already ful- 
ly exhauſted, the reſpondent believes, your Lordſhips would 
pay Itle regard to it. But to inſiſt that the reſpondent 
ſhould pay the whole of this debt, out of the ſmall remains 
of her uncle's executry, and that the eſtate, upon the expi- 
ry of the liferent, and the annuity to Mrs Hay, ſhould go 
to the petitioner, free of any incumbrance, except the {, 200 
allotted to his own ſiſter, ſeems to her too abſurd a claim 
to be countenanced by your Lordſhips. She will there- 
fore conclude, in the hopes that you will have no difficulty 
in adhering to your former interlocutor. 
In reſpett whereof, &c. 
eK T. 


Scheme of what the heir will draw, in ron VIEWS. 
| OT 
The land at 40 years purchaſe, of L. 33 
rent, will yield — „ 1 0 
Deduce Miſs Hay's bond and intereſt, at 
Whitſunday 1781, in the way the heir 
has ſet down = = = - 818 8 11 


Remains of capital to the heir, on a . . 


at the end of 15 years — 


But If he chuſes to make the ſale at pre- 

ſent, this reverſion, againſt Whit- 

ſunday 1781, will yield him as un- 

der, (C1050. 10. 9. | 
To two years intereſt of the above 

£ 501. 11. 1. from Martinmas 1765, 

when the price will begin to bear in- 

tereſt, to Martinmas 1767 8 0 38 » 
Two years intereſt thereon to Martin- | 

mas 1769 2 8 — 3 1 8 1 
To two years intereſt of principal ſum, 

CR SS e 


Carried over 1 


Brought over 105. 6 1 
; To two: years intereſt thereon-to Martin- 
it mas 1771 - — — — 10 10 


Two years intereſt of principal, then due 50 3 © 


NY 165 19 8 
To two years intereſt thereon, to Martin- ä 
mas 1773 — — — - 16 11 11 
Two years intereſt of principal, then due 50 3 0 


7 
To two years intereſt thereon to Martin- 

mas 1775 — — — — — a2 
Two years intereſt of principal, then due 50 3 © 


4506 2 8 
To two years intereſt thereon, to Martina 
— RK - - — a 
Two years intereſt of principal, then due 50 3 0. 
386 17 F. 
To two years intereſt thereon, to Martin- 
mas 1779 - - = - 38 13 6 
Iwo years intereR of principal, chen. due 3 3-.. 
475 13 1k 


To one year and a lialf's intereſt, due 

thereon at Whitſunday 1781 - 38 W 6: 
One and a half year's intereſt of princi-- 

pal, then due — — — — 37: 0 3 

| 548 19 8 

The heir's reverſion, or principal ſum-irfelf.” 501 11 1. 


md. ll. dt... 
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